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The United States of America, by and through its undersigned attorneys, respectfully
submits this Consolidated Brief in Opposition to the Defendants’ Motion to Substitute the United
States in Place of All Defendants Pursuant to the Westfall Act (docket # 54).!

I. INTRODUCTION

In 1988, Congress amended the Federal Tort Claims Act (FTCA), 28 U.S.C. §§ 1346(b),
2401(b), 2671-2680, to make the remedy against the United States under the FTCA for tort
claims arising or resulting from the negligent or wrongful act or omission of “any employee of
the Government” within the scope of his office or employment exclusive of any other civil action
or proceeding for money damages by reason of the same subject matter against “the employee
whose act or omission gave rise to the claim or against the estate of such employee.” See Federal
Employees Liability Reform and Tort Compensation Act of 1988 (FELRTCA), § 5, 102 Stat.
4563, 4564, codified at 28 U.S.C. § 2679(b)(1); other relevant provisions codified or reprinted in
28 U.S.C. §§ 1 note, 2671, 2671 note, 2674, 2679(b)-(d), 2679 note.

Popularly known as the Westfall Act, these amendments also established a procedure
whereby an “employee of the Government” against whom a civil action or proceeding has been
brought may request that the Attorney General certify that he (i.e., the “defendant employee”)
was acting within the scope of his office or employment at the time of the incident out of which
the claim arose; in the event that the Attorney General refuses to so certify, “the employee” may
petition the court in which the action is pending to issue such a certification. See 28 U.S.C.

§ 2679(c) & (d)(1)-(3). In the event that such a certification is issued by either the Attorney

! Unless otherwise indicated, all references to docket entries in this brief refer to the
entries on the docket for the lead case, Estate of Raheem Khalaf Sa’adoon, et al. v. Erik Prince,
et al., No. 1:09-cv-615, but such references also are intended to refer to the corresponding docket
entries for the same document if it was filed in the other consolidated actions as well.



General or the court, the United States is substituted for the employee as the party defendant, and
the action then proceeds in the same manner as does any other action against the United States
under the FTCA, and is subject to all the limitations and exceptions applicable to such actions.
See id. § 2679(d)(4).

Purporting to invoke this statutory procedure, Defendants have filed a Motion to
Substitute the United States in their place in these consolidated actions, averring that each
Defendant is an “employee of the Government,” and that the Attorney General has refused their
requests to certify that they were acting within the scope of their supposed Federal employment
at the time of the incidents out of which Plaintiffs’ claims arose. Defendants request the Court to
issue such a certification and to substitute the United States as the party defendant in these
actions, all of which were brought to recover damages for the deaths or injuries of Iraqi citizens
who allegedly were killed or injured in Iraq. For the reasons summarized below, the United
States opposes Defendants’ motion to substitute the United States as the party defendant in these

actions.’

* The motion does not identify by name the Defendants on whose behalf substitution is
sought, stating only that Defendants request the Court to “order that the United States ‘be substi-
tuted as the party defendant’ in place of all of the current Defendants.” Motion to Substitute at 1
(quoting 28 U.S.C. § 2679(d)(3)) (docket #54-1). As indicated in the Defendants’ Financial
Interest Disclosure Statement filed in No. 1:09-cv-615 (docket #2), many of the Defendant
entities were either misnamed or incompletely named in the various Complaints, and several
have undergone name changes since the events which gave rise to these actions occurred.
Defendants’ Financial Interest Disclosure Statement goes on to identify the current names of
eight Defendant entities, namely, (1) Prince Group LLC; (2) Xe Services LLC (formerly EP
Investments LLC); (3) Greystone LTD; (4) Total Intelligence Solutions LLC; (5) U.S. Training
Center, Inc. (formerly Blackwater Lodge and Training Center, Inc.); (6) GSD Manufacturing
LLC (formerly Blackwater Target Systems); (7) Blackwater Security Consulting LL.C; and (8)
Raven Development Group LLC. /bid. A ninth entity, Samarus CO LTD, also has been named
as a Defendant in at least two of the five consolidated actions. The United States assumes that

(continued...)
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II. SUMMARY OF THE UNITED STATES’ POSITION

To be entitled to invoke the provisions of the Westfall Act, the particular defendant
seeking certification must first establish that he is an “employee of the Government” as that term
is used in the FTCA, or the estate of such an employee. Because none of the Defendants is either
an “employee of the Government,” or the estate of such an employee, their request for Westfall
Act certification should be denied.

The term “employee of the Government” as used in the FTCA refers only to natural
persons, and does not include artificial entities such as corporations. See Adams v. United States,
420 F.3d 1049 (9th Cir. 2005); Daniels v. Liberty Mut. Ins. Co., 484 F.3d 884 (7th Cir. 2007).
This conclusion is supported not only by the text, structure, and legislative history of the relevant
statutory provisions, but also by the leading Supreme Court decisions construing the term
“employee of the Government” as it is used in the FTCA. See Logue v. United States, 412 U.S.
521 (1973); United States v. Orleans, 425 U.S. 807 (1976).

Artificial entities simply are not within the class of persons that the Westfall Act was
intended to protect, i.e., the individual human beings who make up the “Federal workforce” and
whose “morale” was being seriously undermined by the specter of “personal liability” that had
been created by the Supreme Court’s decision in Westfall v. Erwin, 484 U.S. 292 (1988). See
FELRTCA, § 2(a)(5) & (6) (declaration of findings and purpose by Congress), 102 Stat. 4563,
reprinted in 28 U.S.C. § 2671 note. Thus, none of the Defendant entities is eligible to invoke the

protections of the Westfall Act in these actions.

*(...continued)
the Motion to Substitute seeks the substitution of the United States as the party defendant in the
place of Defendant Erik Prince and all nine of these Defendant entities.
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Even if a corporation, as such, could be considered to be an “employee of the Govern-
ment,” here the Department of State did not control the detailed physical performance of the
work of Defendant U.S. Training Center, Inc., formerly named Blackwater Lodge and Training
Center, Inc. (hereafter referred to as “BLTC,”), the particular corporate entity to which the State
Department awarded the contract and issued task orders to provide security services for the
protection of U.S. government personnel working or traveling in and around certain parts of Iraq.
While BLTC was obligated to comply with strict specifications and standard operating proce-
dures in performing its work under the contract and task orders, the imposition of such require-
ments did not vitiate BLTC’s status as an independent contractor Indeed, the personnel who
actually performed the work on behalf of BLTC — including the individuals who allegedly
committed the tortious acts that form the basis for Plaintiffs’ claims in these actions — were hired
by BLTC and remained under BLTC’s direct supervision and control while furnishing services
pursuant to the contract and task orders. Thus, neither the individual perpetrators nor BLTC
could be considered to be government employees for purposes of the FTCA.

Even assuming that BLTC itself could be considered to be an “employee of the Govern-
ment,” moreover, no legal basis exists for further extending the Westfall Act’s protections to
Defendant Erik Prince, who allegedly owns and controls BLTC, or to the other affiliated
Defendant entities that Mr. Prince also allegedly owns and controls. The basic purpose of
incorporation is to create a distinct legal entity with rights, obligations, powers, and privileges
different from those who created it, who own it, or whom it employs. And it is a fundamental
legal precept that a natural person who has created a corporate arrangement, chosen as a means of

carrying out his business purposes, does not have a choice of disregarding the corporate entity in

4-



order to avoid its disadvantages.

Finally, even if it were to be assumed that one or more of the Defendants was an
“employee of the Government,” Defendants have not shown that they are entitled to demand the
substitution of the United States as the party defendant in these actions. Substitution of the
United States under the Westfall Act is authorized only if the putative employee was acting
within the scope of his supposed Federal employment at the time of the incident which forms the
basis for the plaintiff’s claim. Since Defendants are challenging the Attorney General’s refusal to
issue scope certifications under the Westfall Act, they bear the burden of proving by a preponder-
ance of the evidence that they in fact were acting within the scope of their supposed Federal
employment at the time of each of the incidents that form the basis for Plaintiffs’ claims. Given
the nature of the Plaintiffs’ claims, Defendants have not come even close to carrying that burden
on the current record.

III. STATEMENT OF THE CASE

A. Plaintiffs’ Allegations Against Defendants.

The pending Motion to Substitute the United States requests that Westfall Act

certifications be issued on behalf of one individual Defendant, Erik Prince,’ and at least nine

* One additional individual, Andrew Moonen, originally was named as a Defendant in
Estate of Raheem Khalaf Sa’adoon, et al. v. Erik Prince, et al., No. 1:09-cv-615. However,
Plaintiffs have now voluntarily dismissed with prejudice all the claims asserted against Mr.
Moonen. See Dismissal With Prejudice of Claims Against Defendant Moonen, filed Sept. 28,
2009 (docket # 95). In moving to substitute the United States, moreover, Defendants expressly
stated that they did not seek certification with respect to those counts of the Sa ‘adoon Complaint
that were based on Mr. Moonen’s actions. See Defendants’ Motion to Substitute at 1 (docket
#54-1); Defendants” Memo. of Law at 13-14 (noting that Mr. Moonen shot and killed an Iraqi
citizen while off-duty after consuming excessive amounts of alcohol at a party and becoming
intoxicated) (docket #55-1).

-5-



entities that Mr. Prince allegedly owns and controls either directly or through holding com-
panies.* One of these Defendant entities, BLTC, was awarded a contract (hereafter referred to as
“the WPPS II Base Contract”) by the United States Department of State, pursuant to which
BLTC was obligated to manage and operate Protective Security Details (“PRS Details™) at
locations throughout the world to be designated by the State Department in task orders issued
under the WPPS II Base Contract.

The function of these Contractor-operated PRS Details, which are composed of
individuals who are recruited, screened, selected, retained, trained, and supervised by the
Contractor, is to provide protection for diplomatic and other U.S. government personnel at the
designated locations, which can include areas such as Iraq and Afghanistan where armed
conflicts are taking place. In fact BLTC competed for and won a task order (hereafter referred to
as “Task Order 6”) issued by the State Department under the WPPS II Base Contract for the

management and operation of PRS Details in the Central Region of Iraq (Baghdad).

* See, e.g. Complaint filed in Estate of Ali Hussamaldeen Ibrahim Albazzaz, et al. v. Erik
Prince, et al., No. 1:09-cv-616 (docket #1) at q 6 (alleging that Defendant Erik Prince personally
and wholly owns holding companies known as Prince Group and EP Investments LLC, and that
through these holding companies Mr. Prince owns and controls the various Xe-Blackwater
entities); 9 9 (alleging that Mr. Prince, acting through the web of companies operating under the
Xe, Blackwater, and other names, earns billions of dollars providing mercenaries (known as
“shooters”) for hire, that the various Xe-Blackwater corporate entities do not operate as
individual and independent companies outside the control of Mr. Prince, and that Mr. Prince
personally controls all the various entities); 9 12 (alleging that suit is being brought against Xe,
formerly known as Blackwater, in all its corporate incarnations, that these companies are all
components of a single private company wholly owned and personally controlled by Mr. Prince,
and that Mr. Prince and his corporate entities earn billions of dollars selling mercenary services).

-6-



Except as noted in the margin,’ the instant actions all involve incidents in which
individuals who were hired and trained by BLTC to serve as members of PRS Details being
managed and operated by BLTC in Iraq allegedly opened fire (or in one instance, inflicted a
beating) on Iraqi citizens while performing protective security missions pursuant to the WPPS 11
Base Contract and Task Order 6. Plaintiffs have not joined as defendants any of the individual
members of the PRS Details who allegedly discharged their weapons or inflicted the beating
during the incidents which gave rise to the claims for which recovery is being sought in these
actions.

Instead, alleging that Defendant Erik Prince and the Defendant entities encouraged the

> Counsel for the United States is advised that Andrew Moonen, whose actions form the
basis for the claims asserted in Estate of Raheem Khalaf Sa’adoon, et al. v. Erik Prince, et al.,
No. 1:09-cv-615, was not in fact a member of one of the PRS Details being managed and
operated in Iraq by BLTC, and instead was employed by BLTC in a support position. As has
already been noted, Defendants do not seek certification or substitution of the United States with
respect to those counts of the Complaint in Sa ‘adoon which are based on Moonen’s alleged
actions. In addition, the particular shooting incident which forms the basis of the claims asserted
in Estate of Husain Salih Rabea, et al. v. Erik Prince, et al., No. 1:09-cv-645, allegedly occurred
in a part of Iraq where BLTC was providing protective security services pursuant to a different
task order issued under the WPPS II Base contract. Finally, several of the alleged incidents
which form the basis for claims that were asserted for the first time in the Amended Complaint
filed in Estate of Sabah Salmon Hassoon, et al. v. Erik Prince, et al., No. 1:09-cv-618, (docket #
5), occurred during a period of time when a different contractor, namely, “Blackwater Security
Consultants Incorporated,” was providing protective services to the State Department in Iraq
pursuant to an earlier letter contract. See Defendants’ Mem. in Support of Motion to Dismiss
filed in Hassoon at 18 n.9 (docket # 9); Defendants’ Redacted Appendix at Tab 4 (docket #85-3)
(copy of letter contract signed on behalf of “Blackwater Security Consultants Incorporated”).
It is unclear whether this contractor is among the Defendant entities that have been sued in these
actions. In any event, it stands essentially in the same position with regard to its performance of
the earlier letter contract as BLTC stands with regard to BLTC’s performance of the later WPPS
II Base Contract and the task orders issued under it. Thus, even if this contractor is one of the
Defendant entities, like BLTC it would be ineligible to invoke the Westfall Act’ protections with
regard to any incidents which allegedly occurred while it was furnishing protective services
pursuant to the letter contract.
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individual perpetrators to engage in conduct such as firing upon innocent Iraqis without justifi-
cation, Plaintiffs seek recovery exclusively from Mr. Prince and the Defendant entities that Mr.
Prince allegedly owns and personally controls.’ Besides seeking to hold Defendants directly
liable with regard to their claims under the Alien Tort Statute for war crimes, and claims for
wrongful death, assault and battery, intentional infliction of emotional distress, and negligent
infliction of emotional distress, Plaintiffs in each of the instant cases also assert separate claims
against the Mr. Prince and the Defendant entities (1) for negligent hiring, training, and super-
vision of the individual members of the PRS Details whose allegedly tortious acts gave rise to

Plaintiffs’ claims, as well as for (2) tortious spoliation of evidence.’

6 See, e.g., Albazzaz Complaint (docket #1 in No. 1:09-cv-616) at 9 13 (alleging that on
September 9, 2007, individuals working for Blackwater in Baghdad fired, without justification,
on a crowd of innocent Iraqi persons in and around Al Watahba Square resulting in multiple
deaths and injuries); 9 14 (alleging that Xe-Blackwater created and fostered a culture of lawless-
ness amongst its employees, encouraging them to act in the company’s financial interest at the
expense of innocent human life, and further alleging that the shooting on September 9, 2007, was
merely one episode in a pattern of egregious misconduct by Xe-Blackwater in Iraq and other
countries); 9 18 (alleging that Xe-Blackwater has created and fostered a corporate culture in
which excessive and unnecessary use of deadly force by its employees is not investigated or
punished in any way); § 20 (alleging that through acts and omissions, Xe-Blackwater manage-
ment encouraged shooting innocent Iraqis, that Xe-Blackwater management refused to fire or
discipline individuals who murdered innocent Iraqis, and that Xe-Blackwater instead would
continue to rehire and deploy individuals known to have killed innocent Iraqis for no reason).

7 See, e.g., Albazzaz Complaint (docket #1 in No. 1:09-cv-616), Count Six - Negligent
Hiring, Training, and Supervision, at [ 57-58 (alleging that Defendants acted negligently and
directly harmed Plaintiffs by (a) failing to take appropriate steps in hiring proper personnel to
perform services; (b) failing to properly screen personnel before their hiring; (c) failing to train
personnel properly; (d) failing to investigate allegations of wrongdoing; (e) failing to reprimand
improper actions; (f) failing to adequately monitor for and stop illegal substance abuse; and (g)
negligently permitting repeated lawlessness by its employees); id., Count Seven - Tortious Spo-
liation of Evidence, at 9 59-64 (alleging that Defendants had a legal duty to preserve evidence
relating to unauthorized uses of force, that Defendants intentionally destroyed that evidence to
prevent detection of its wrongdoing, and that Defendants’ intent in destroying the evidence was

(continued...)
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B. Defendants’ Initial Request that Westfall Act Certifications Be Issued on Behalf of
Certain Individuals Who Are Not Parties to the Litigation.

As noted in Defendants’ brief, prior to instituting the instant actions Plaintiffs first filed
and then voluntarily dismissed a number of related actions in other United States district courts
based on some of the same underlying incidents which now form the basis for the instant actions.
As in the instant actions, Plaintiffs did not join as defendants any of the individual members of
the PRS Details who allegedly committed the tortious acts for which recovery was sought in
those prior actions.

The first of those prior related actions to be filed was Estate of Himoud Saed Atban, et al.
v. Blackwater USA, et al., No. 1:07-cv-01831, which was instituted in the United States District
Court for the District of Columbia on October 11, 2007, and which arose out of the shooting
incident which allegedly occurred in or around Baghdad’s Nisoor Square on September 16, 2007.
By letter dated October 12, 2007, Mr. Joseph E. Schmitz, Vice President and General Counsel of
Prince Group LLC, forwarded a copy of the Complaint filed in Atban to the State Department’s
Office of Legal Adviser.® In this letter, Mr. Schmitz requested that Westfall Act certifications be
issued on behalf of the individual members of the PRS detail who allegedly were involved in the
underlying incident, even though none of these individuals had been named as defendants in the
case. Referring to these individuals as “WPPS independent contractors,” Mr. Schmitz stated:

[O]n behalf of its WPPS independent contractors involved in the 16 September
incident, each of whom was acting as a statutory “employee of the government,”

’(...continued)
to lessen the risk that would be found liable by a jury hearing the instant action).

¥ Copies of Mr. Schmitz’s letter of October 12, 2007, and its enclosures are attached to
this brief as United States’ Exhibit 1.
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Blackwater formally requests that the Department of State promptly seek a
certification by the Attorney General that these WPPS independent contractors
were “acting within the scope of [their] office or employment at the time of the
incident out of which the claim arose.” 28 U.S.C. § 2679(d)(1). In conjunction
with such certification, it is our understanding that, “the United States shall be
substituted as the party defendant.” 28 U.S.C. § 2679(d)(1).

Schmitz letter dated Oct. 12, 2007 (U.S. Exh. 1).
The State Department’s Office of Legal Adviser promptly responded by letter dated
October 16, 2007.° In this letter, the State Department stated:

Although the Athan suit has been filed against Blackwater, its affiliates,
the Prince Group, and Erik Prince, as you point out in your October 12th letter, no
suit has been filed in the United States against the individual WPPS independent
contractors. Corporate entities are not eligible for Westfall Act certification, see,
e.g., Adams v. U.S., 420 F.3d 1049, 1055 (9th Cir. 2005), and you have not
suggested that Mr. Prince is an employee of the federal government who was
acting within the scope of his employment in connection with this incident.

The Department of Justice does not consider Westfall Act requests unless
and until a suit has been filed against an individual or individuals seeking
certification. In the event that a suit is filed against the individual WPPS
independent contractors in the United States and those individuals request
certification, please provide [this office] with copies of the pleadings and any
information that you believe should be considered in regard to a request for
certification.
State Department letter dated Oct. 16, 2007 (U.S. Exh. 2).
Counsel for the Defendants thereafter submitted a series of letters to the Department of
State requesting that the Attorney General issue Westfall Act certifications on behalf of the
Defendants named in Atban and in all but one of the cases subsequently filed by the Plaintiffs,

including the instant five consolidated actions. See Exhibits A-H to Defendants’ Mem. of Law

(letters and enclosures sent to Department of State) (docket #55-2 to #55-9). To date, the

’ A copy of the State Department’s letter dated October 16, 2007, is attached to this brief
as United States’ Exhibit 2.
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Department of Justice has taken no action on any of these requests on behalf of the Defendants
for Westfall Act certification.'
C. BLTC’s Agreement to (1) Manage and Operate PRS Details in Iraq and (2) to

Recruit, Screen, Retain, and Train Qualified Individuals to Serve as Members
of Such PRS Details.

The limited excerpts of contractual documents that Defendants have included in their
Redacted Appendix (docket #84 & #85) provide a decidedly incomplete picture of the nature of
the services that BLTC agreed to furnish to the State Department under the WPPS 1I Base
Contract and the various task orders issued under it. These services were provided by BLTC at

very considerable expense to the taxpayers of the United States.'' So that the Court may be

' It should be noted that the initial Complaint filed in Estate of Sabah Salman Hassoon,
et al. v. Erik Prince, et al., No. 1:09-cv-618 (docket #1), was based on a single shooting incident.
On June 30, 2009, an Amended Complaint was filed in Hassoon (docket #5), adding fourteen
new Plaintiffs who asserted claims arising out of an additional five shooting incidents and one
beating incident which had never before been at issue in any the instant cases or the earlier
related cases. Prior to filing their pending Motion to Substitute, Defendants never requested that
the Attorney General issue Westfall Act certifications with respect to any of these six newly
alleged incidents, and their failure to do so affords yet another basis for denying their motion
with respect to the claims based on these incidents.

"It has been officially reported that as of May 29, 2008, the total estimated cost to the
United States for the contracts and task orders with Blackwater entities for the provision of
personal protective services in Iraq were well in excess of $1 billion. See U.S. Department of
State Office of Inspector General, and Special Inspector General for Iraq Reconstruction, Joint
Audit of Blackwater Contract and Task Orders for Worldwide Personal Protective Services in
Iraq, Report Nos. AUD/IQO-09-16 & SIGIR 09-021 (June 2009) at 1, available at http://www.
sigir.mil/reports/pdf/audits/09-021.pdf. Indeed, according to this audit report, the total estimated
cost to the United States Government for task orders issued to BLTC alone under the WPPS 11
Base Contract exceeded $1 billion, and included more than $2.7 million for Task Order 1, under
which BLTC established and operated a local program management office in the Washington,
D.C. area; more than $791 million for Task Order 6, under which BLTC provided personal
protective services in Baghdad and Ramadi; and more than $113 million for Task Order 8, under
which such services were provided by BLTC in Al Hillah, Najaf, and Karbala. /d. at 6-7; see
also id. at 18-21 (further breaking down these estimated costs to the United States).
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better advised as to BLTC’s true status and the nature of the services it was paid such vast sums
to furnish to the State Department, additional excerpts of the relevant contractual documents
which Defendants failed to include in their Redacted Appendix are attached to this brief."
Perhaps the most critical parts of the WPPS II Base Contract which were omitted from
Defendants’ Redacted Appendix were provisions which provided for multiple layers of BLTC
management to oversee the day-to-day operations of the PRS Details.”” Those provisions called
for a Shift Leader or Team Leader, employed by BLTC, to “manage and direct protective security
operations on a day-to-day basis,” and “directly supervise[] protective security specialists[.]”
U.S. Exh. 3 at p. 47, WPPS II Base Contract, Appendix B (to Section C), Protective Service
Details — Labor Categories, Roles, Responsibilities, and Qualifications (2.4 “Shift Leader/Team
Leader (SL)”)). The Shift Leader or Team Leader was in turn supervised by multiple layers of
BLTC supervisory and management personnel. Id. at pp. 38, 43-48 (1.2 “Project Manager”; 1.3
“Deputy Project Manager Operations (DPMO)”; 2.1 “Protective Security Specialist (PSS)/Opera-

tions Chief (PSOC)”; 2.2 “Detail Leader”; 2.3 “Deputy Detail Leader”)." The most senior

'2 United States’ Exhibit 3 submitted herewith includes more complete excerpts of several
of the WPPS II Base contract documents, selected excerpts of which are found under Tab 1 of
Defendants’ Redacted Appendix (docket #84-2); United States’ Exhibit 4 submitted herewith
includes more complete excerpts of BLTC’s Task Order 6 Proposal, selected excerpts of which
are found under Tab 2 of Defendants’ Redacted Appendix (docket #84-3).

" In addition, Defendants failed to include the WPPS II Contract provisions which
incorporated by reference various Federal Acquisition Regulation standard contract clauses,
including clauses relating to the costs incurred by BLTC to procure insurance, including workers
compensation insurance and third party liability insurance. See U.S. Exh. 3 at pp. 82, 83, WPPS
II Base Contract, Section 1.

'* The Project Manager’s role was to serve as the “overall in-country manager responsible
for the identification, development, implementation, and management of the organization’s
(continued...)
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BLTC employee responsible for the supervision of the PRS Details in-country was the Project
Manager, who was responsible for controlling and ensuring appropriate movement in and out of
the country of the PRS Details. Id. at pp. 38-39 (1.2 “Project Manager”). At the top of BLTC’s
PRS Detail management chain was the Local Program Manager, located in the United States,
who was to coordinate with the in-country Project Manager and Deputy Project Manager in
“implementing operational strategies.” Id. at p. 36 (1.1 “Local Program Manager”)."> Although
the State Department required BLTC to adhere to very strict specifications and standard
operating procedures in carrying out its work, BLTC, through these multiple layers of
management was responsible for ensuring that the individual members of the PRS Details

complied with those policies and procedures on a day-to-day basis.'

'(...continued)
security program.” U.S. Exh. 3 at p. 38, WPPS II Base Contract, Appendix B (to Section C),
Protective Service Details — Labor Categories, Roles, Responsibilities, and Qualifications.
Below the Project Manager was the Deputy Project Manager for Operations (DPMO), who was
to “act as the focal point for all contractor provided protective security details, . . . with the
general advice and guidance of the DS Agent in Charge (AIC) and the project manager. Id. at p.
40 (1.3). Among the PRS positions set forth in the contract was the Protective Security
Specialist Operations Chief (PSOC) whose responsibilities included the “manage[ment of] the
day-to-day operations of the Protection Cell within the RSO Tactical Operations Center (TOC).”
Id. at pp. 43-44 (2.1). Also below the DPMO in the management chain were the Detail Leaders,
who, after receiving direction to conduct particular PRS missions from State Department
personnel, were responsible for “[a]ll apsects of organizing, managing, supervising, and
scheduling of PRS detail personnel,” and Deputy Detail Leaders, who were to assume these
duties in the Detail Leader’s absence and perform administrative managerial functions (/d. at pp.
45-46 (2.2, 2.3)).

" In addition, the Local Program Manager was responsible for [e]nsuring that contractor
provided personnel are properly vetted and cleared for their positions and that leadership
personnel are executing their responsibilities efficiently and effectively.” Id. at p. 36 (1.1).

'® With regard to the recruitment, screening, selection, and training of the personnel
BLTC utilized as members of the PRS Details it operated in Iraq, the WPPS II Base Contract
(continued...)
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IV. APPLICABLE LEGAL STANDARDS AND BURDEN OF PROOF

Whether the term “employee of the Government” as used in the FTCA includes only
natural persons presents a pure question of statutory construction. See Adams v. United States,
420 F.3d 1049, 1051-55 (9th Cir. 2005) (analyzing statutory language of the FTCA and Westfall
Act, and concluding that term “employee of the Government” includes only natural persons); cf-
Sullivan v. United States, 21 F.3d 198, 201, 201 n.6 (7th Cir. 1994) (whether an attorney em-
ployed by Federal public defender office was an “employee of Government” presented a pure
question of statutory construction).

Assuming arguendo that the term “employee of the Government™ as used in the FTCA
can be construed to include artificial entities, then an artificial entity which is challenging the
Attorney General’s refusal to issue a scope-of-employment certification “bears the burden of
proving by a preponderance of the evidence that it is entitled to certification pursuant to [28
U.S.C.] § 2679(d)(3).” See Vallier v. Jet Propulsion Laboratory, 120 F.Supp.2d 887, 894 (C.D.
Cal. 2000) (rejecting Government’s argument that an artificial entity cannot be an “employee

of the Government,” but concluding that the particular defendant corporation seeking Westfall

'(...continued)
required BLTC to recruit applicants pursuant to a process developed by BLTC and approved by
the Department of State, “screen out any applicant who does not meet the security and suitability
qualifications required for the position for which the applicant has applied,” (C.4.3.1.2), and
“[e]stablish and maintain the necessary personal protection security training capability” in
accordance with Department of State specifications, (C.4.3.2.1). See U.S. Exh. 3 atpp. 8,9. In
its Task Order 6 Proposal, BLTC touted its “stringent review and screening process” and noted
that it had developed a division “exclusively for recruitment,” and set forth a detailed screening,
selection and training process to be completed by each applicant prior to being deployed. See
U.S. Exh. 4, Task Order 6 Proposal (3.0 “Personnel Plan™); id., (2 “United States Citizens”).
BLTC also touted the extensive cadre of training it provided at its Moyock facility to the PRS
personnel it hired. See id. (4.0, “Training Plan”; 4.12 “Plan and Process for Training American
Citizens”; 4.15 “Training Facilities”).
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Act certification was an independent contractor rather than a government employee because
Government did not exercise day-to-day control over that entity’s waste disposal operations),
aff’d in unpublished opinion, 25 Fed. Appx. 803, 804, 2001 WL 1631762 at **1 (9th Cir. Aug. 2,
2001) (upholding district court’s refusal to grant defendant entity’s petition for Westfall Act
certification without reaching Government’s alternative argument that term “employee of the
Government” includes only natural persons).

Finally, assuming that it has been shown that the Government exercised sufficient control
over the particular defendant’s day-to-day physical activities so as to render him an “employee of
the Government,” the defendant still would bear the further burden of proving that he was in fact
acting within the scope of his supposed office or employment with respect to each of the alleged
acts or omissions alleged by the plaintiff. See Vallier, 120 F.Supp.2d at 893 (“If [the defendant
entity] also satisfies the ‘scope of employment’ element, it may be certified under § 2679.”); see
also Green v. Hall, 8 F.3d 695, 698 (9th Cir. 1993) (defendant employee challenging Attorney
General’s refusal to issue Westfall Act certification bears the burden of presenting evidence and
proving that he was acting within the scope of his employment by a preponderance of the
evidence); Lyons v. Brown, 158 F.3d 605, 610-11 (1st Cir. 1998) (defendant employee bears
burden of proof in challenging Attorney General’s refusal to certify that acts alleged in complaint
were within scope of his employment and is required to offer whatever evidence is necessary to
persuade district court that any acts as to which Attorney General has refused certification were
within the scope of his employment).

V. ARGUMENT

A. Historical Overview of Statutory Provisions Making the Remedies Against the
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United States Under the FTCA Exclusive.

“Congress follows the practice of explicitly stating when it means to make [the] FTCA an
exclusive remedy.” Carlson v. Green, 446 U.S. 14, 20 (1980). And when a private company is
the defendant, the Supreme Court has stated that an intent on the part of Congress to make a
remedy against the United States exclusive “should hardly be left to conjecture.” Brady v.
Roosevelt S.S. Co., 317 U.S. 575, 581 (1943). This is particularly true when doing so either
would deprive the claimant of any right to relief, or would shift the responsibility for the private
company’s negligence or wrongdoing to the United States. /d. at 581 (“We can only conclude
that if Congress had intended to make such an inroad on the rights of claimants it would have
said so in unambiguous terms.”); id. at 583 (“To attribute that idea to [Congress] would be to
give the Act a construction which would in practical effect encourage the assumption by the
United States of the obligations of private persons.”).

When it originally enacted the FTCA in 1946, “Congress provided for exclusiveness of
the remedy in three instances.” Brooks v. United States, 337 U.S. 49, 53 (1949), citing Federal
Tort Claims Act of 1947, chap. 743, title IV, §§ 403(d), 410(b), 423, 60 Stat. 843, 844, 846,
repealed and reenacted as amended, Act of June 25, 1948, chap. 646, 62 Stat. 983, 984, 984,
codified as reenacted, 28 U.S.C. §§ 2672, 2676, 2679(a); United States v. Johnson, 481 U.S.
681, 697 (1987).

Two of these original provisions were intended to afford limited protection from tort
liability to the “employee of the Government whose act or omission gave rise to the claim,” but
this protection was available only when the claimant either (1) accepted a settlement or compro-

mise of the claim against the United States under the FTCA, or (2) prosecuted the claim against
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the United States to judgment. See 28 U.S.C. §§ 2672, 2676; United States v. Gilman, 347 U.S.
507, 509 (1954). The third of the FTCA’s original exclusivity provisions precluded suit against
any “Federal agency” in its own name on claims which were cognizable under the FTCA, and
made the remedies provided against the United States in such cases exclusive. See 28 U.S.C. §
2679(a); Federal Deposit Ins. Corp. v. Meyer, 510 U.S. 471, 476 (1994)."

After several years, the limited protection afforded to Federal employees by 28 U.S.C. §§
2672 and 2676 proved itself to be inadequate, leading Congress to enact the so-called Federal
Drivers Act in 1961. See Pub. Law 87-258, 75 Stat. 539, formerly codified at 28 U.S.C. §

2679(b)-(e) (1982 ed.)."® Similar to the Westfall Act which later superseded it, but narrower in

"7 As will be explained in this brief, Congress took great pains to ensure that this third
exclusive remedy provision, which terminated the right to sue Federal agencies for the torts of
their employees, would not be construed to cover private corporations whose business included
contracting with the United States.

'8 The exclusivity provisions contained in 28 U.S.C. §§ 2672 and 2676 were intended to
relieve the Department of Justice of the burden of going into court to defend Federal employees,
including drivers of Government vehicles, against whom suits for damages were brought in their
personal capacities; it was thought that such employees could not afford to purchase liability
insurance for their own protection, and that their morale would suffer if they were left to defend
themselves. See Hearings before the House Judiciary Committee on H.R. 5373 and H.R. 6463,
77th Cong., 2d Sess. 9-10 (1942) (testimony of Assistant Attorney General Francis M. Shea
discussing rationale for identical provisions contained in bill drafted by Attorney General’s office
and introduced by Congressman Celler). After the enactment of the FTCA, however, plaintiffs
continued to bring suits against Government drivers notwithstanding these provisions. See, e.g.
Government Employees Ins. Co. v. Ziarno, 273 F.2d 645, 647-48 (2d Cir. 1960). As a result,
increasing numbers of Federal employees found it necessary to purchase insurance to protect
themselves from liability arising out of their operation of motor vehicles in the performance of
their duties. Because Federal employees could ill-afford to purchase such insurance, and the
United States did not assist them in paying for it, Congress reacted by enacting the Federal
Drivers Act. See Carr v. United States, 422 F.2d 1007, 1008 (4th Cir. 1970) (“The Drivers Act
was enacted to relieve government employees of the burden of personal liability for accidents
which occurred on the job; for unlike many employers, the United States neither maintained
liability insurance which protected its employees nor assisted them in paying for their own

(continued...)
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scope, the Federal Drivers Act conferred on Federal employees statutory immunity from personal
tort liability for vehicular accidents, making the FTCA the exclusive remedy for claims arising
out of the operation of a motor vehicle by “any employee of the Government” while acting within
the scope of his office or employment. See Gutierez de Martinez v. Lamango, 515 U.S. 417, 425
(1995).

Congress subsequently enacted several additional immunity statutes affording medical
and legal personnel employed by certain Federal agencies similar protection from malpractice
tort liability arising out of the performance of their duties. See Pub. Law 89-311, § 6, 79 Stat.
1154, 1156 (1965), codified as amended at 38 U.S.C. § 7316 (Veterans Administration medical
personnel); Pub. Law 91-623, § 4, 84 Stat. 1868, 1870-71 (1970), codified at 42 U.S.C. § 233(a)-
(f) (Public Health Service medical personnel); Pub. Law 94-350, § 119, 90 Stat. 823, 827-29
(1976), codified as amended at 22 U.S.C. 2702 (State Department medical personnel); Pub. Law
94-464, § 1(a), 90 Stat. 1985 (1976), codified as amended at 10 U.S.C. 1089 (Department of
Defense, National Guard, and Central Intelligence Agency medical personnel); id., § 3, 90 Stat.
1988, codified at 42 U.S.C. 2458a (National Aeronautics and Space Administration medical
personnel); Pub. Law 99-661, Div. A, Title XIII, § 1356(a)(1), 100 Stat. 3997 (1986), codified as
amended at 10 U.S.C. § 1054 (Department of Defense and National Guard legal personnel); Pub.

Law 100-488, § 15, 102 Stat. 1845 (1988), codified at 10 U.S.C. § 1054 (Coast Guard legal

'8(...continued)
insurance against on-the-job accidents.”); id. at 1012 (“The legislative history to which we have
already referred makes it clear that Congress was moved by the fact that automobile accident
insurance placed such a heavy financial burden on government drivers that it was adversely
affecting morale and making it difficult for the government to attract competent drivers into its
employ.”), citing S. Rep. No. 736, 87th Cong., 1st Sess. (1961), reprinted in 1961 U.S.C.C.A.N.
2784; see also H.R. Rep. No. 297, 87th Cong., Ist Sess. (1961).
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personnel); United States v. Smith, 499 U.S. 160, 170 n.11 (1991) (citing statutes).

Finally, in the wake of the Supreme Court’s decision in Westfall v. Erwin, 484 U.S. 292
(1988), Congress enacted the so-called Westfall Act. See Pub. Law 100-694, 102 Stat. 4563
(1988), codified in part at 28 U.S.C. § 2679(b)-(d). The Westfall Act expanded the immunity
from personal tort liability afforded to Federal employees, making it applicable to all common
law torts committed by such employees within the scope of their office or employment. It
superseded and replaced the narrower protection previously afforded to Federal employees by the
Federal Drivers Act, and augmented the protection from malpractice tort liability afforded to
medical and legal personnel employed by certain Federal agencies under the other immunity
statutes cited in the immediately preceding paragraph. See United States v. Smith, 499 U.S. at
170 n.11 & 172.

In addition to the foregoing provisions protecting Federal agencies and employees,
Congress has from time to time enacted special statutes making the remedy against the United
States under the FTCA exclusive of any action against certain private or other non-Federal
defendants in carefully delineated classes of cases. These statutes, examples of which are cited

in the margin,'® demonstrate that Congress knows perfectly well how to extend protection from

' (1) The National Swine Flu Immunization Program of 1976, Pub. Law 94-380, § 2, 90
Stat. 1113, 1115-1117 (1976), formerly codified at 42 U.S.C. § 247b(k) (1976 ed.). This statute
protected any “program participant,” which was defined to mean “the manufacturer or distributor
of the swine flu vaccine used in an inoculation under the swine flu program, the public or private
agency or organization that provided an inoculation under the swine flu program without charge
for such vaccine or its administration and in compliance with the informed consent form and
procedures requirements prescribed pursuant to [the statute], and the medical and other health
personnel who provided or assisted in providing an inoculation under the swine flu program
without charge for such vaccine or its administration and in compliance with such informed
consent form and procedures requirements.” Id., § 2, formerly codified at 42 U.S.C.

(continued...)
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tort liability to private or other non-Federal entities by making the remedy provided by the FTCA
against the United States exclusive of an action against such entities, but that Congress says so
expressly when it intends to do so. Cf. Brady v. Roosevelt S.S. Co., 317 U.S. at 581 (Congress
does not leave its intent to make the remedy against the United States exclusive of any action
against a private company to conjecture, but rather expresses such an intent in unambiguous
terms).

B. To Be Entitled to Invoke the Westfall Act’s Protections, the Particular Defendant
Must Be an “Employee of the Government” as That Term Is Used in the FTCA.

The courts have uniformly held that the Westfall Act’s protections are applicable only if
the particular defendant invoking them is an “employee of the government” as that term is
defined by the FTCA, or the estate of such an employee. See, e.g., Adams v. United States, 420

F.3d 1049, 1051-52 (9th Cir. 2005) (FTCA’s definition of “employee of the government” did not

1%(...continued)
§ 247b(k)(2)(B) (1976 ed.); see Carlson v. Green, 446 U.S. at 20. (2) The Atomic Testing
Liability Act, Pub. Law 98-525, Part C, § 1631, 98 Stat. 2646-2647 (1984), formerly codified at
42 U.S.C. 2212 (2000 ed.), currently codified as amended at 50 U.S.C. 2783. This statute
protected contractors carrying out an atomic weapons testing program under a contract with the
United States, and defined “contractor” to include “a contractor or cost reimbursement
subcontractor of any tier participating in the conduct of the United States atomic weapons testing
program for the Department of Energy (or its predecessor agencies, including the Manhattan
Engineer District, the Atomic Energy Commission, and the Energy Research and Development
Administration),” as well as “facilities which conduct or have conducted research concerning
health effects of ionizing radiation in connection with the testing under contract with the
Department of Energy (or any of its predecessor agencies).” 50 U.S.C. § 2783(e); see Hammond
v. United States, 786 F.2d 8, 10 (1st Cir. 1986). (3) The Federally Supported Health Centers
Assistance Act of 1992, Pub. Law 102-501, § 2, 106 Stat. 3268, 3268-3270, permanently
extended as amended by Pub. Law 104-73, § 2, 109 Stat. 777 (1995), codified as amended at 42
U.S.C. § 233(g)-(n). This statute protects “public or non-profit entit[ies] receiving Federal funds
under [certain specified grant programs to act as federally supported health centers],” and “any
officer, employee, or [subject to certain specified conditions] contractor of such an entity who is
a physician or other licensed or certified health care practitioner.” 42 U.S.C. § 233(g)(1)(A) &
(2)(4); see Alexander v. Mount Sinai Hospital Med. Ctr., 484 F.3d 889, 892-93 (7th Cir. 2007).
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include corporate entities, and defendant corporations therefore were not entitled to certification
under Westfall Act); Operation Rescue National v. United States, 147 F.3d 68, 70-71 (1st Cir.
1998) (United States Senator was included in FTCA’s definition of “employee of the
government” and therefore was covered by Westfall Act); Rodriguez v. Sarabyn, 129 F.3d 760,
765-66 (5th Cir. 1997) (Westfall Act did not apply to action against psychologist, who was an
independent contractor rather than an “employee of the government” as defined by FTCA);
Williams v. United States, 71 F.3d 502, 504-05 (5th Cir. 1995) (member of United States House
of Representatives was “employee of the government” as defined by FTCA, and therefore was
covered by Westfall Act); Ezechiel v. Michel, 66 F.3d 894, 899 (7th Cir. 1995) (defendant
physician was “employee of the government,” rather than independent contractor, and
certification pursuant to Westfall Act therefore was proper); Sullivan v. United States, 21 F.3d
198, 201-02 (7th Cir. 1994) (attorney appointed to position in Federal public defender office was
“employee of the government,” and Westfall Act therefore applied to malpractice action against
such attorney); Lilly v. Fieldstone, 876 F.2d 857, 859 (10th Cir. 1989) (defendant civilian
consultant who had been called upon to perform emergency surgery at Army hospital was an
independent contractor, rather than an “employee of the government,” and Westfall Act therefore
was inapplicable); United States v. LePatrourel, 571 F.2d 405, 409-10 (8th Cir. 1978) (United
States district judge involved in accident while operating motor vehicle on official business was
“employee of the government” and therefore was protected by Federal Drivers Act); Gilliam v.
United States, 407 F.2d 818, 818 (6th Cir. 1969) (district court properly substituted United States
as defendant pursuant to Federal Drivers Act in suit brought against deceased deputy U.S.

marshal’s estate for injuries allegedly sustained by plaintiff as result of deceased marshal’s
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negligent operation of vehicle within scope of his employment).

As the United States will demonstrate in this brief, none of the Defendants is an
“employee of the Government” as that term is used in the FTCA, nor the estate of such an
employee, and they therefore are not entitled to invoke the Westfall Act’s protections. Before
turning to the Defendants’ supposed status as Federal employees, however, the United States will
first address the suggestion that Defendants somehow are entitled to invoke the Westfall Act’s
protections simply because Plaintiffs are attempting to hold them vicariously liable for the
actions of certain individuals who Defendants apparently contend were Federal employees, i.e.,
the individual members of the PRS Details who allegedly perpetrated the tortious acts for which
Plaintiffs are seeking damages. This suggestion must be rejected for at least four reasons.

First, in construing both the Westfall Act and the earlier Federal Drivers Act, the courts
have rejected attempts by non-employee Defendants to invoke these statutes to shield themselves
from being held vicariously liable for the negligence of a Federal employee who is himself
entitled to invoke the statutes’ protections. The issue typically has arisen in those jurisdictions
which have so-called owner liability statutes, which make the owner of a motor vehicle
vicariously liable for the negligence of a third person who operates the vehicle with the owner’s
consent or permission.

The courts uniformly have held that the immunity conferred by the Westfall Act and the
Federal Drivers Act can be asserted only by the “employee of the Government” whose operation
of the vehicle was within the scope of his office or employment, and that the immunity conferred
by the Westfall Act and the Federal Drivers Act may not be invoked to shield a non-employee

owner from being held vicariously liable for the Federal employee’s negligence while using the
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vehicle with the owner’s consent. See, e.g., Segal v. Ashkinazy, 855 F.Supp. 47,49 (E.D. N.Y.
1994); Reilly v. Peterson, 435 F.Supp. 862, 865 (S.D. N.Y. 1977); Padlo v. Spoor, 396 N.Y.S.2d
798, 799-800 (N.Y. Sup. Ct. 1977), aff’d, 422 N.Y.S.2d 895 (N.Y. Sup. Ct. App. Div. 1979);
Abrams v. Sinon, 205 N.W.2d 295, 298 (Mich. App.), aff’d, 212 N.W.2d 14 (Mich. 1973); see
also Davis v. Harrod, 407 F.2d 1280, 1283-84 (D.C. Cir. 1969) (applying same rule to preclude
non-employee owner from invoking protections of similar immunity statute protecting employees
of the District of Columbia Government from tort liability arising out of operation of vehicle
within scope of their employment); Restatement of Agency (Second), § 217(b)(ii) (servant’s
immunity from tort liability confers no defense on principal).”

Second, Plaintiffs are not merely seeking to hold the Defendants vicariously liable for the
actions of the individual members of the PRS Details who allegedly perpetrated the violent acts
that are at issue in this litigation. Instead, Plaintiffs also seek to hold the Defendants directly
liable for the actions of these individuals, alleging that the Defendants actively encouraged them
to engage in illegal conduct, such as indiscriminately firing on Iraqi citizens without justification

while performing missions to protect State Department personnel.?’  Moreover, Plaintiffs also

2 If the rule were otherwise, of course, the United States itself could never be held
vicariously liable for the torts of Federal employees committed within the scope of their office or
employment since under the Westfall Act the employees themselves are immune from liability
for such torts. But that is plainly not the law. See, e.g., Gutierrez de Martinez v. Lamagno, 515
U.S. 417,427 (1995) (noting that when Attorney General issues Westfall Act certification in
typical case, it enables plaintiff to maintain an action against United States under the FTCA for
defendant employee’s negligence and exposes the United States to liability like any other
employer at common law who admits that an employee acted within the scope of his
employment).

*! See Restatement of Agency (Second) § 212 (one is subject to liability for the conse-
quences of another’s conduct if he intends those consequences); id. § 212 cmt. a (this rule is not
(continued...)
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seek to hold the Defendants directly liable for negligent hiring, training, and supervision of these
individuals, as well as for Defendants’ own tortious spoliation of evidence. Thus, even if the
Court were to indulge the suggestion that the Westfall Act somehow precludes the imposition of
vicarious liability for the acts or omissions of an “employee of the Government,” the Westfall
Act still would be inapplicable since Plaintiffs are seeking to hold the Defendants directly liable
for their own alleged wrongdoing.

Third, Defendants have insisted throughout the course of this and earlier litigation that, at
least in relation to the Defendants, the individual members of PRS Details were “independent

contractors.” But Defendants have cited no authority, and counsel for the United States is

21(...continued)
dependent on the law of agency, but results from the general rule, stated in the Restatement of
Torts, that one causing and intending an act or result is as responsible as if he had personally
performed the act or produced the result) (citing, infer alia, Restatement of Torts § 871 (one is
liable for another’s tortious conduct if he orders the other to engage in it, or gives substantial
encouragement to the other to so conduct himself)); id. § 871 cmt. b (advice or encouragement to
act operates as a moral support to a tortfeasor and, if the act encouraged is known to be tortious,
has the same effect upon the liability of the one giving such advise or encouragement as does
actual participation or physical assistance).

2 See Mem. of Law at 7 (emphasis added) (asserting that the Department of State “had an
extensive role in the selection and training of personnel hired (as independent contractors) to
perform services required under the contract”) (docket #55-1); id. at 7 n.7 (emphasis added)
(asserting that “the personnel utilized by USTC to perform its obligations under the contract were
hired as independent contractors and not as employees”). While Defendants have submitted no
evidentiary materials revealing the exact nature of the employment relation between BLTC and
the personnel it utilized to provide personal protective services pursuant to the WPPS II Base
Contract and Task Order 6, one fact is clear: it was BLTC — not the State Department — that
hired the individuals BLTC utilized to provide these services, and it was BLTC that trained them,
and that directly supervised them while they performed protective security missions as members
of the PRS Details being managed and operated by BLTC in Iraq. In short, whatever the nature
of the employment relationship that existed between BLTC and the individual members of the
PRS Details operated by BLTC in Iraq, the employment relationship was one which existed
between BLTC and these individuals, not between these individuals and the State Department.
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aware of none, that would allow one who has hired an individual to act on his behalf as an
“independent contractor” to avail himself of that individual’s supposed immunity from tort
liability under the Westfall Act.

Fourth, and finally, as will be demonstrated in this brief, the individual members of the
PRS Details could not be considered to be government employees in any event. These indivi-
duals were hired by and remained under the direct supervision and control of BLTC while
working in Irag. Under such circumstances, these individuals were neither “employees of [a]
Federal agency,” nor “persons acting on behalf of a Federal agency in an official capacity,
temporarily or permanently in the service of the United States,” and they therefore do not fit
within the FTCA’s definition of the term “employee of the Government.” See Logue v. United
States, 412 U.S. 521, 527-28, 530-31 (1973).

C. None of the Defendants Is an “Employee Of the Government” as That Term Is Used
in the FTCA.

1. The Text, Structure, and Relevant Legislative History of the FTCA.

The FTCA is a limited waiver of sovereign immunity which, subject to numerous
limitations and exceptions, makes the United States liable for the negligent or wrongful acts or
omissions of Federal employees acting within the scope of their employment in the same manner
as a private employer would be liable for the torts of its employees under the applicable State’s
law. See 28 U.S.C. § 1346(b); Pub. Law 100-694, § 2(a)(2), 102 Stat. 4563, reprinted in
28 U.S.C. § 2671 note (“The United States, through the [FTCA], is responsible to injured
persons for the common law torts of its employees in the same manner in which the common law

historically has recognized the responsibility of an employer for the torts committed by its
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employees within the scope of their employment.”).

In order for a tort claim to come within this limited waiver of sovereign immunity, the
alleged tortfeasor must be an “employee of the government” as that term is defined by the FTCA.
See FDIC v. Meyer, 510 U.S. 471, 477 (1994); Logue v. United States, 412 U.S. at 526 (“For the
Government to be liable for the negligence of [an individual], he must be shown to be an ‘em-
ployee of the Government’ as that term is used in the [FTCA].”). The FTCA defines the term
“employee of the Government” as follows:

“Employee of the government” includes [1] officers or employees of any federal

agency, [2] members of the military or naval forces of the United States, [3]

members of the National Guard while engaged in training or duty under section

115, 316, 502, 503, 504, or 505 of title 32, and [4] persons acting on behalf of a

federal agency in an official capacity, temporarily or permanently in the service of

the United States, whether with or without compensation, and [5] any officer or

employee of a Federal public defender organization, except when such officer or

employee performs professional services in the course of providing representation

under section 3006A of title 18.

28 U.S.C. § 2671 (bracketed numerals added and numerals enclosed in parentheses in original
omitted).

It will be noted that the FTCA defines “employee of the Government” by designating five
categories of persons (indicated by the bracketed numerals in the above-quoted definition) that
are subsumed within that term. In designating two of these five categories (i.e., “officers and
employees of any Federal agency,” and “persons acting on behalf of a Federal agency in an
official capacity,” etc.), the definition utilizes the term “Federal agency,” which is defined in the
immediately preceding paragraph of the same section as follows:

[T]he term “Federal agency” includes the executive departments, the judicial and

legislative branches, the military departments, independent establishments of the
United States, and corporations primarily acting as instrumentalities and agencies
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of the United States, but does not include any contractor with the United States.
28 U.S.C. § 2671 (emphasis supplied).

Thus, determining whether a particular person fits within one or the other of these two
particular categories of persons that are subsumed within the definition of “employee of the
Government” requires a second determination to be made, i.e., whether that person is either
employed by, or is acting in an official capacity on behalf of, an entity which is a “Federal
agency” as that term is defined by the FTCA. This in turn may require yet a third determination
to be made, i.e., whether the particular entity in question is a “contractor with the United States,”
as that phrase is used in the FTCA’s contractor exclusion, rather than a “Federal agency.”

One particular textual feature of the FTCA should be noted at the outset: the contractor
exclusion is an exclusion not from the statute’s definition of the term “employee of the Govern-
ment,” but rather from its definition of the term “Federal agency.” Given the original wording of

the FTCA,* Congress most likely adopted the contractor exclusion lest the language in the

» The definitions of “employee of the Government™ and “Federal agency,” and the
express exclusion of “any contractor with the United States” from the latter term, have all
appeared in and formed an integral part of the FTCA since it was first enacted in 1946. See
Federal Tort Claims Act of 1946, chap. 753, title IV, § 402(a) & (b), 60 Stat. 842-43. These
original definitions, together with the rest of the FTCA, were repealed and reenacted into law
with certain changes in phraseology as part of the revision of the Judicial Code in 1948. See Act
of June 25, 1948, chap. 646, 62 Stat. 982. As reenacted, the definitions of “employee of the
Government” and “Federal agency” were codified in 28 U.S.C. § 2671. Id., 60 Stat. 982. While
noting that changes in phraseology had been made as part of the revision, the accompanying
Reviser’s Note contains no indication that these changes were intended to effect any substantive
change in the law. See H.R. Rep. No. 308, 80th Cong., 1st Sess., Appendix at A203. As
originally defined by the FTCA, the term “Federal agency” included not only the executive
departments and independent establishments of the United States, but also “corporations whose
primary function is to, and while primarily acting as, instrumentalities or agencies of the United
States, whether or not authorized to sue or be sued in their own names.” Federal Tort Claims Act
of 1946, title IV, chap. 753, § 402(a), 60 Stat. 842-43. Immediately after these words, however,

(continued...)
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definition of “Federal agency” pertaining to corporations that act primarily as instrumentalities or
agencies of the United States be misconstrued to include privately-owned corporations whose
business includes contracting with the United States.

Congress had good reason for seeking to ensure that the term “federal agency” would not
be misconstrued to include such privately-owned corporations. As has already been noted, the
FTCA makes the United States liable for the negligence of any “employee of the Government”
while acting within the scope of his office or employment, and it defines the term “employee of
the Government” so as to include “employees of any Federal agency.” See 28 U.S.C. §§ 1346(b),
2671. Thus, if the term “Federal agency” were to be construed to include a privately-owned
corporation performing work pursuant to a contract with the United States, the United States
would be rendered liable for the negligence of the contractor’s employees. Besides authorizing
suits against the United States itself, moreover, the FTCA terminated the right to bring suits
against federal agencies in their own names on tort claims that are cognizable under the statute,
making suit against the United States the exclusive remedy with regard to such claims. See 28

U.S.C. § 2679(a).*

3(...continued)
the definition contained the following express proviso: “Provided, that this shall not be
construed to include any contractor with the United States.” Id. at 843.

* This provision, which also has appeared in the FTCA since its original enactment,
states:

The authority of any federal agency to sue and be sued in its own name shall not
be construed to authorize suits against such federal agency on claims which are
cognizable under section 1346(b) of this title, and the remedies provided by this
title in such cases shall be exclusive.

(continued...)
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By expressly providing that the term “Federal agency” does not include any contractor
with the United States, Congress acted to foreclose attempts by contractors to cloak themselves
with the United States’ sovereign immunity, a gambit which, if allowed, would effectively shift
responsibility for the torts of the contractor’s employees to the United States. The contractor
exclusion was designed to guard against precisely this eventuality.*

2. Application of the Analytical Framework By the Supreme Court

The two leading Supreme Court decisions construing the terms “employee of the
Government” and “Federal agency,” and analyzing the interplay between these two terms and the
FTCA'’s contractor exclusion, illuminate how the foregoing analytical framework is to be
applied. See Logue v. United States, 412 U.S. 521 (1973); United States v. Orleans, 425 U.S.
807 (1976).

In Logue, the petitioners were the parents of a Federal inmate who had committed suicide
while he was confined in the Nuences County jail in Corpus Christi, Texas. The county had
contracted with the Federal government to house federal prisoners in its jail. The petitioners

sought recovery for the death of their son under the FTCA. The district court held the United

4(...continued)
28 U.S.C. § 2679(a), originally enacted in Federal Tort Claims Act of 1946, chap. 753, title IV,
§ 423, 60 Stat. 846, repealed and reenacted with minor changes in phraseology, Act of June 25,
1948, chap. 646, 62 Stat. 984.

> See Irvin M. Gottlieb, The Federal Tort Claims Act — A Statutory Interpretation, 35
Geo. L.J. 1, 10 (1946) (“The term ‘Federal agency’ expressly excludes any contractor with the
United States, thus showing a clear intent to preserve their ‘independent contractor’ status. This
plain language negatives any possible contention that the United States intended to insulate the
contractor from liability for its own tortious acts in the performance of work for the Govern-
ment.”).
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States liable both on the ground that the employees of the county jail were negligent, and on the
further ground that the deputy U.S. marshal who had arranged for the decedent to be housed in
the county jail should have made special arrangements for constant surveillance of the prisoner
who he knew to be suicidal.

The Court of Appeals for the Fifth Circuit reversed on the grounds that under the FTCA’s
contractor exclusion, the county jail could not be considered to be a “Federal agency” and its
employees therefore could not be considered to be “employees of a Federal agency,” nor could
the jail employees be considered to be “persons acting on behalf of a Federal agency in an
official capacity.” When the case reached the Supreme Court, it described the petitioners’
alternative theories as follows:

For the Government to be liable for the negligence of an employee of the Nuences

County jail, he must be shown to be an “employee of t